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ABSTRACT

Restrictive business practices in international technology trade have done
realistic and potential harm to China’s technology industry. There are deficiencies of
relative law coping with such problems in our country. Legislations on restrictive
business practices differ internationally, while the domestic researches on this
problem either ignore the different purposes between international trade policy and
domestic competition policy, or base on developing countries’ standpoint without
depth analysis of restrictive business practices’ inherent mechanism associating with
new policies of various oount;ics. the author investigates the legal regulations on
restrictive business practices by some typical countries and uniform legislation by
international society, analyses some restrictive business practices under new situation
using a concrete -case, and tries to bring forward relatively systematic suggestions to
Chinese relative legality improvement according to China’s present technology-trade
and scientific industrial condition.

International society has big divergence on the problem of restrictive business
practices in international technology trade, and even can’t obtain consistency of its
definition. “The difficulty of defining” actually reflects the deep contradiction among
different benefit groups. There are some typical forms of restrictive business practices,
the harm caused by which to China’s technology trade and scientific industry is

unnegligible. In the recent years, not only some developed countries but also some

m



developing countries have established legislations on restrictive business practices,
and international society has made great efforts to set up uniform legislation. But the
so-call “assimilation tendency of legal regulation” internationally is not a substantive
one, and it is no more than pro forma in the foreseeable future. According to China’s
technology trade status and relative legislation home and abroad, we should make
clear maintenance of our country’s interests as our legislative purpose, take “fairness”
as legislative standard, establish multi-regulation modes combining beforehand
declaration system and afterwards supervision system, make use of the flexibility
offering by the international agreements in order to differ the native and foreign
standards legally and reasonably.

Apart from introduction and conclusion, this thesis comprises of four parts:
Chapter One, the major forms of restrictive business practices in international
technology trade and their harm to our country; Chapter Two, legal regulation on
restrictive business practices internationally; Chapter Three, case study of legal
regulation on restrictive business practices; Chapter four, Chinese relative legality

improvement of regulation on restrictive business practices.

Key words: restrictive business practices, international technology trade, legal
regulation
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BRA&IERINL B (Restrictive Business Practices), %—/l\i‘é DA E I
ETEEGRAR G ER TRREMEELEE, BRR—MELRY BH TRt
FERRE, ERNTENEHEN, BRtLSPFEERRNINR. &%, R
R Ml T R BOR B 07 (R St AL R 2T ME NI, 765 X EERAR T IR M
HREHNBARE TR REERAENBERZHRRN KB ERZ R
SER. 1980 & 12 AREGEARSE 35 BAUIGETN (—ELathE IR
BRI AP RRABNY (TR CRRUABMY Whr RR bt 7 ol Ak < X
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Wik E A RFEREW. UGN FRERT SRR EREENE
XHAET ER, Bk b FEELRDRERRERAKR, SHNREE.

ZHW\ N, ERERFRAR SRR SRR e X R T RS ERE

! “Restrictive business practices” means acts or behaviour of enterprises which, through an abuse or acquisition
and abuse of a dominant position of market power, limit access to markets or otherwise unduly restrain
competition, having or being likely to have adverse effects on international trade, particularly that of developing
countries, and on the economic development of these countries, or which through formal, informal, written or
unwritten agreements or arrangements among cnterprises, have the same impact. See United Nations. THE
UNITED NATIONS SET OF PRINCIPLES AND RULES ON COMPETITION.
http://www.unctad.org/en/docs/tdrbpeonf10r2.en.pdf: 10 ShAk 51 IR P B ARk 2 L 5. BFF 25025 3
FRAE s K 2 R 4E,2004,269-270
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2 See The United Nations Conference. Draft International Code of Conduct on the Transfer of Technology [1985

version), http:// stdev.unctad.org/compendium/documents/TD.CODE.doc RiEHEH MK, HH2 2% [ 1HW

BE SR LB 5 M AR HARH,,1994,162-165

PSR RIEEFN B AEHARNARERNAE, MEREXBIHLE LA “REEH”,
“AUH” %FH, TR, See The United Nations Conference. Draft International Code of Conduct on the

Transfer of Technology {1985 version], http:// stdev.unctad.org/compendium/documents/TD.CODE.doc

¢ HRRE SRR RETERE 77 ERARKARENAZ, WERML “®E” Q7R #HFEN

Hefth P13 50\ SR B4 B ML A7k . See The United Nations Conference. Draft International Code of Conduct on

the Transfer of Technology [1985 version], hitp:// stdev.unctad.org/compendium/documents/TD.CODE.doc
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http://kjs.mofcom.gov.cn/aarticle/bn/bs/200602/20060201551669,2008,4,15
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http://www.sts.org cn/sikl/kjtjdt/data2007/2007-5.htm,2008,4,15
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TR % BURIE) AREEZ %, Jit EB. "USM Corp. v. SPS Technologies, Inc. , 694 F. 2d 505 (7* Cir.
1982), 5% [0l 454 8134 462 U.S.1107(1983). $551 B Jay Dratler, Jr. &, FHREE. MIRFRGF A (L), (F).
Josm: FEe KR HARE,2003,494
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“REHRAEN R MRBER. Tt AR BM: BERE MRS 2007
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1/2003 SN Z EEH M. BERLEREKAZRSRIEL 8142 (3) K

2 S RWED ERU B RREE: BHRREA AR, 2007,204-208

B F Sk, S R R S AR BUR 2 B E——2 B (RIERF R SRR R85
MFEF) MERT.ERR R 2007,6:10-11

2 Jay Dratler, Jr. %, FERSE MAFEEA (B, (F) JbR: BHEAZHAH,2003,586

B 2 Jay Dratler, 1 %, F £ E# MR HGEAT (L), (F) Jbsi: B ERH 2003462465

% B0 (BRILARL) B (REEY) FEHEY
http://www.wanhuida.com/chinese_ver/news/pop.asp?InfolD=1429,2008,4,20
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FEEME (BRILHEBARF T IE AT % % 5D (Technology Transfer Block
Exemption Regulation of 27 April 2004, T#%%7 TTBER) PAK (B ARVFATHHNY
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KREFE (3) RO REME, ARG EFBIEI I EE R AR L E %
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BT, BRI DA B R 5 B ) P R 75X — o) R 3 R R T A B A ) o
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FAR R LML LR 1047 500 (RIERAZNRBRS

IFX5i%) MATBUAESEMS.

1947 ) (BEEMAZK RHRAERSE) 213 T HRET, BFHR
AT 2006 &£ 1 AN FRATREME, #THARBABREREEREA
BREAENRE—F, BARFITHNELELIURE IFTC (RAQERSHER

B LEHRE 82 £MHIMTA.

% Article 3 of THE COUNCIL OF THE EUROPEAN UNION. Council Regulation (EC) No 1/2003 of 16
December 2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty,
http://www.jusline.cu/Council_Regulation_(EC)_No_1-2003_of 16_December_2002_on_the_implementation_o

angversion.html
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BREAEHE. OESE—, RFRINEHASILENERL —, B
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BRARIE T SN R T 5 & I T 65 7 BB VG B A= M B o AR ok —
B B B LU T B AN R S Ak o PR B RS L R T ML i, 1982
FFBIT WA RIS T R BIRBR B EAR b, B Rk B R
ek A S 5 BT B MU 7E B R T 55 7 O B R (A AR T S 0 KRR

7 SREENBERREFEEA TR RSN EABEER— B & GuigR=sn A n R 2%
i) R FRiRR1,2008,1:37

% See Japan Fair Trade Commission. Part 1 Introduction 2(3) of Guidelines for the Use of Intellectual Property
under the Antimonopoly Act. http://www.jftc.go.jp/e-page/legislation/ama/070928_IP_Guideline.pdf
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BT (BRE) 329 &HIBREIMEME:. 2002 EM (BASEEOEELH) XK
RT (BARFIFEFEREH) KILLHEAN . REAMFTHRIE TRIPs MK
HAENRE FERMRFERERATE AR, FF8E Bt RRSIERL
BRI, FTUATE 2004 FBITH HMRHE) PRAEMBLET TRIPs HXH
A L@ “ 5 AAXRKERFRRE” —F UK 32, 33, 34, 37, 39,
47, 48 AKX — AT T HEME. *12007 £ 8 AHAK (REWIE)
% 55 FLIRRSMEE LR R MM R SE T HOR B 55 o 9 PR A R Mk ek mT
REE AN R ZWERER. AMAAKRENEHESRRZNER&HIEHE.

= ARFE

FRITER MY R B R LR Epne R R LR 5 €75 R . SR
LHF RN R A BT DR A KA E R “ P MR R E
K “RIBIRHE”. TESIRMER TR AR B BT AR BAEFHERER,
FTU—BOEEL BRI T; TR RATAERIGAMER GBI T ARG HAEERR
ZWHIF S, BREATH FRARBEZ T EFHHAR R 5 R i
%o MAEFANBETIRERGILEE, TEVNETREGEEFRGER. d

% See Guillermo Funes Rodriguez. Public Policy and Technology Transfer: A Mexican Perspective. Mexican
Studies / Estudios Mexicanos, Vol. 2, No. 2, Technology Transfer between Mexico and the United States
(Summer, 1986), pp. 275-298.
http://www.jstor.org/sici?sici=0742-9797(198622)2%3A2%3C275%3APPATTA%3E2.0.C0%3B2-J

% See Alejandro Perez Serrano. Overview Of International Property Enforcement In Mexico.
http://www.natlaw.com/pubs/spmxip13.htm

T SRENE. AR HIE) BE0F RMMAFAURE. BT iR 1,2004,10:23-26
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05 BB S M5 SR 5 17, TR VT RVBEF AT 2 B S 3 R A
EEA T 20% BARNARDTHESN: W ERHET R,
W40 REEAR KA LA RO L L MR BB R, S
PEAEBIB AT S LREAE BAMOTIABR UL LM B B, ZEXPIRME IR T 2FA 0
SONHEHS . EFARBEN—%, BY—ERkH2THR A FAN,
BRCUEE KRS, 0 FEENRMTOEEIRS, Rl a3
FETTR AR B3R 9280 T ELX— AR AR “ B A AL HNG — S RN B R,
2007 M) CRAERHIE SRR, REQFANES) REGRTERFN
ERARERR R R MRS, TEREEEST 1995 4 (MR “&iRes
WAL B L RIGE RS0 E— BN, WA T RSB T 75
Bre PRk, — B IR E A2 52 18100 57 0R HORE N A A i L e
W, T0EE—RRUT AR

2. k&

2 HEENER “RRAEE" O—XTREH, RASKE. AXNRERE LR, TURATREY
SERRAFAF. 2R Jay Dratler, Jr. &, EFBRFEMRF=HFT (L), (F) IR HEXZHK
#,2003,581

% Sec U.S. Department of Justice & Fed. Trade Commission. Antitrust Enforcement and Intellectual Property
Rights: Promoting Innovation and Competition (2007). http://www.usdoj.gov/atr/public/hearings/ip/222655.pdf
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E—K7, BT EEHARBTFTH(556/89 S £&451) R T A BIHIH%K. 199
S/ TTBER M2 RIA A HBEK, KEERMBEZRK, HiTTHERFIZ.
PRREXF BN EE. HAGKIREW =M EHRA Y 2004 E105 TTBER
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IEMREIEFR SRR BB 5.

3. A%

A7 1989 & (R FEHEFABABREFIIM P HRA ER S H KR
M) #TTROUKED K. BREMEZRHSE: SEOBRG. EBERME
SHRE, UREEHIEORE. TEBRRFHN (iR iR 28
1wEE) b, KR —RURE T EMN =2, €8 2 B XTERREWEN
B, R T M AN RF YR EERBOMAER. 1HZE X6
MRS X B ER U RN TR WA T RS SR ITX ) BT
R TEFEZEBATRH” R EARTHW S XFHFIMER TR SR,
e B 43 T 7= b T BRI, RAR T4 R TITIAAT S 20% B BRI UL T A9 R
B AN RS ROEEW, LRBHRT LR R, BT
., HARZX—EEXEKEH TTBER A A XMEST2HE, BMNER+TS

% 2R Jay Dratler, Jr. %, FAMEF MIERFT (B, (F) JbR: #4K%HMRH,2003,600-602

B MR AT S R LB BRI K 38 S kb RIE B AR, 2001,197-212

% See THE COUNCIL OF THE EUROPEAN UNION. COMMISSION REGULATION (EC) No 772/2004 of 27
April 2004 on the application of Article 81(3) of the Treaty to categories of technology transfer agreements,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1:2004:123:0011:0017:EN:PDF %% WX K &, 4%
e K S kR 7= A R O 5 2208 i B R ——CARR SR BT B (ERF AT MR AR S ) b0 3y
#,2006,6:72

7 BRRTERENEEARLI “K L7 ORREHTIR,1909,4:111

38 See Japan Fair Trade Commission. Part 2. 3-5 of Guidelines for the Use of Intellectual Property under the
Antimonopoly Act. hitp://www.jftc.go.jp/e-page/legislation/ama/070928_IP_Guideline.pdf.
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Multinational Enterprises and the Law . 2d ed. Oxford ,447-48.
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# See THE COUNCIL OF THE EUROPEAN UNION. Council Regulation (EC) No 1/2003 of 16 December
2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty.
http://www.jusline.eu/Council_Regulation_(EC)_No_1-2003_of _16_December_2002_on_the_implementation_o
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